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Handout  
The legal framework for child protection

Introduction
Children share protected universal human rights with 
all other persons but, in addition, because of their 
dependence, vulnerability and developmental needs, 
they also have certain additional rights. This information 
sheet outlines the legal foundations for the protection of 
refugee and displaced children, taking as its starting point 
the State’s primary responsibility for protecting the rights 
of all persons within its territory. The protection of refugee 
and displaced children has its roots in international human 
rights, refugee and humanitarian law.

These sources provide the framework for a set of basic 
minimum standards for children; a legal framework 
which can assist those who work on behalf of refugee and 
displaced children.

Care must be taken to ensure that the special needs and 
rights of refugee children and adolescents are perceived, 
understood and attended to by those who seek to protect 
and assist them.

Key Concepts
1. The legal basis for prioritised action on behalf of 

children, is well established in international law.

2. The Convention on the Rights of the Child (CRC) 
provides a comprehensive code of rights which offers 
the highest standards of protection and assistance for 
children of any international instrument.

3. The issue of legal status of children is particularly 
important and has very important implications for 
ensuring birth registration.

4. As a matter of principle, children should not be detained 
and there are a number of special measures to protect 
children from unlawful or arbitrary detention.

5. Refugee and displaced children are particularly at risk 
from many different types of abuse and exploitation, 
including child labour and sexual exploitation. Their 
rights to protection are established through the CRC 
and other international instruments.

6. The maintenance of family unity and the reunification 
of families has been established as a priority in 
international law.

7. Education is recognised as a universal human 
right, which is established through a wide range of 
international and regional instruments.

8. The CRC establishes the right to the highest attainable 
standard of health for children.

9. The civil rights and freedoms established under the CRC 
apply equally to all children, who should be provided 
with opportunities to express their views in any matter 
affecting them and encouraged to participate in the 
activities of the community.

10. The CRC and other instruments provide the right 
to specific protection for children in situations of 
armed conflict.

The importance of the CRC and  
other instruments
All but three countries (Somalia, South Sudan and the 
USA) are parties to the Convention on the Rights of the 
Child (CRC). As such it can be treated as almost universally 
applicable. It is legally binding on every government, 
which is a party to it and applies to all children within 
the jurisdiction of each State, not only to those who 
are nationals of that state. Indeed, the principle of 
non-discrimination is stated strongly in Article 2(1) and 
certainly covers refugee and displaced children including 
adolescents.

The CRC defines a “child” as everyone less than 18 years of 
age‚ unless, under the law applicable to the child, majority 
is attained earlier (Article 1). For normal purposes this 
means that it can be applied to everyone up to 18, unless 
it is demonstrated that he or she is an adult under the 
applicable national law for all purposes or for this specific 
purpose. In any case, the “scheme” of the CRC suggests that 
this exception should be interpreted as an empowering 
one, in other words under-18s can claim the benefits of 
adulthood if granted by national law while still being able to 
claim the protection of the CRC.

International law
As a starting point it would be useful to consider the 
nature of a country’s international obligations to protect 
refugees and displaced persons. Generally, they arise 
from customary international law, treaties, non-binding 
instruments and regional instruments.

Customary international law
Basically, customary international law arises out of 
universal acceptance and consistent practice by countries 
with respect to a rule of law. Some of the guarantees and 
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protection found in international instruments have become 
part of customary international law. This means that such 
rules can be invoked to protect refugees and displaced 
persons in a country regardless of whether it has ratified 
a treaty that contains that specific right or guarantee. For 
example, all children are protected against slavery and the 
slave trade, torture or other cruel, inhuman or degrading 
treatment or punishment, and racial discrimination and 
prolonged arbitrary detention.

In addition, the provisions relating to children in Protocol 
I and Protocol II of the Fourth Geneva Convention relative 
to the Protection of Civilian Persons in Time of War of 12 
August 1949, have gained wide acceptance. It has been 
argued that they have acquired the status of customary 
international law, binding even dissident groups in cases of 
non-international conflicts.

Treaty law
A treaty is legally binding on those States that have 
consented to be bound by its provisions, in other words, 
States that have ratified and become party to the treaty. 
Treaties are also commonly referred to as Conventions, 
Covenants and Protocols.

Three bodies of treaty law, international human rights, 
refugee and humanitarian law, form the basis of protection 
for refugee and displaced children, and should be 
considered as complementary to each other. An analogy 
is to consider them as three rooms in one house: three 
distinct components but integral to the overall structure. All 
address different challenges but seek to arrive at the same 
goal of protection for refugees and displaced persons. 
The differences are found not so much in the content 
or the substance of the bodies of law, but rather in the 
implementation mechanisms, international supervision, 
and promotion and dissemination.

Human rights law applies to all human beings without 
discrimination, in other words to nationals, refugees and 
displaced persons alike. Refugee law addresses specific 
refugee concerns, but does not address all of the basic and 
fundamental human rights of individuals that need to be 
protected. Human rights law, in this sense, can be used to 
supplement existing refugee law. Equally, humanitarian 
law may be able to provide for the protection of refugee or 
displaced persons in circumstances where the others are 
not applicable.

In refugee law, Article 5 of the 1951 Convention, clearly 

allows for the application of other instruments granting 
“rights and benefits” to refugees. These other instruments 
include international human rights and humanitarian law.

Regional instruments
Often it may be easier for States to agree on and implement 
regional instruments because they provide a common 
approach to certain issues and deal with problems specific 
to the region/countries concerned. Regional instruments 
are usually adopted in the framework of a regional 
organisation. There are various regional human rights 
systems in Africa, Europe, the Americas and the Islamic and 
Arab States. Regional instruments can sometimes provide 
higher standards of protection than an international treaty. 
For example, the African Charter on the Rights and Welfare 
of the Child prohibits all forms of military recruitment of 
children under the age of 18, whereas the Optional Protocol 
to the Convention on the Rights of the Child permits the 
voluntary recruitment of children under 18 by States in 
some instances.

National Law
National law contains the practical provisions for protecting 
refugee children including the provision of concrete 
implementation measures and mechanisms. In some 
States, the Constitution guarantees some of the standards 
contained in international instruments. In some cases 
international treaties are self-executing, meaning that they 
can be directly invoked before the courts, while in others 
only when the provisions have first been incorporated into 
the national legislation.

Often the fact that a law exists to protect certain rights is 
not enough if these laws do not also provide for all of the 
legal powers and institutions necessary to ensure their 
effective realisation. Staff working in a country should 
always refer to the national law of the State and the various 
mechanisms for their implementation.

Non-binding instruments
Principles and practices of international law are often 
stated in declarations, resolutions, principles or guidelines. 
While they have no binding effect on States they 
nevertheless represent a broad consensus on the part of 
the international community. Sometimes they may be more 
detailed than treaties and can complement them.

An example is the United Nations Guiding Principles on 
Internal Displacement, which identifies the rights and 
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guarantees relevant to the protection of the internally 
displaced in all phases of displacement. They provide 
protection against arbitrary displacement, offer a basis 
for protection and assistance during displacement, and 
set forth guarantees for safe return, resettlement and 
reintegration. Although they do not constitute a binding 
instrument, these Principles reflect and are consistent 
with international human rights and humanitarian law and 
analogous refugee law.

The Legal framework for refugee and 
displaced children

Human rights law
Human rights are inherent entitlements that every person 
has as a consequence of being human. Treaties and 
other sources of law generally serve to formally protect 
individuals and groups against actions, which interfere with 
fundamental freedoms and human dignity.

Examples of international human rights treaties include: 
the Convention on the Rights of the Child (CRC), the 
International Covenant on Civil and Political Rights, and the 
Convention Against Torture.

The following are some of the most important 
characteristics of human rights:

• Human rights are founded on respect for the dignity 
and worth of each person

• Human rights are universal, meaning that they are 
applied equally and without discrimination to all people

• Human rights are inalienable, in that no one can have 
his or her human rights taken away other than in 
specific exceptional situations – for example, during 
times of war freedom of movement may be restricted

• Human rights are indivisible, interrelated and 
interdependent, for the reason that it is insufficient to 
respect some human rights and not others

Unlike refugee law, some international human 
rights treaties have provision for bodies to monitor 
implementation by States. These “treaty bodies” review 
reports on the implementation of human rights submitted 
by States. They can also issue opinions on the content and 
scope of particular rights. Examples of treaty bodies and 
the Conventions they monitor are: the Committee on the 
Rights of the Child (CRC); the Committee Against Torture 
(CAT); the Human Rights Committee (ICCPR); the Committee 

on the Elimination of Discrimination Against Women 
(CEDAW); the Committee on Economic, Social and Cultural 
Rights (ICESCR); and the Committee on the Elimination of 
Racial Discrimination (CERD).

Refugee law
The legal framework for protecting refugees is composed of 
the 1951 Convention Relating to the Status of Refugees and 
its 1967 Protocol, and regional refugee instruments, as well 
as UNHCR EXCOM conclusions, policies and guidelines.

Implementation of refugee law is primarily up to States, 
although UNHCR has a task of supervising the application 
of the 1951 Convention and States are required to co-
operate with UNHCR under article 35.

The 1951 Convention and its 1967 Protocol are applicable 
to all persons who are refugees as defined in the 
instruments. “All persons” clearly includes children and 
adolescents. Age is taken for granted with respect to 
the non-discriminatory application of the Articles in the 
Convention, and as the Convention defines a refugee 
regardless of age, no special provisions for the status of 
refugee children exist.

Children thus have a right to seek asylum and obtain 
protection under the refugee instruments, based on their 
own claims. In addition, when accompanied by one or 
both of their parents or guardians, they may be accorded 
derivative refugee status as dependants, and thus benefit 
from the needed protection. Although derivative status 
is not required under any article of the refugee treaties, 
States nevertheless grant status in order to promote 
family unity.

As a result of having been granted the status of refugee, 
refugee children benefit from the rights afforded to all 
refugees as outlined in refugee law, and national laws. 
These rights include, for example:

• The right not to be returned to territories where the life 
or freedom of the child would be threatened on account 
of his/her race, religion, nationality, membership in a 
particular social group or political opinion

• The right to the same treatment as accorded to 
nationals with respect to elementary education

UNHCR issued a Policy on Refugee Children in 1993, 
and Refugee Children: Guidelines on Protection and 
Care in 1994. UNHCR’s Executive Committee has also 
adopted a number of conclusions on refugee children 

https://www.keepingchildrensafe.global/


46  |  Understanding Child Safeguarding: A Facilitator’s Guide

and adolescents in 1987 (Conclusion Number 47), in 1989 
(Conclusion Number 59) and in 1997 (Conclusion Number 
84), recommending policies and measures to be adopted 
by States to enhance the protection of refugee children.

Humanitarian law
The main treaties of international humanitarian law are the 
four Geneva Conventions of 1949 and the two protocols 
of 1977. The fourth convention deals specifically with the 
protection of civilians and is therefore of most relevance 
and importance to refugee and displaced populations.

The primary focus of the four conventions is situations of 
international armed conflict, although a common article 3 
obliges all parties to a “non-international” armed conflict, 
including dissident armed factions, to respect certain 
minimum humanitarian rules with regard to persons who 
are not, or are no longer, taking part in hostilities. Children 
are included as any other civilian under Article 3.

In times of conflict, international humanitarian law aims to 
protect persons who do not, or no longer, take part in the 
hostilities (i.e. are not bearing arms), and aims to regulate 
or restrict the methods and means of warfare. It develops 
the concept of humane treatment.

International humanitarian law is applicable not only in 
conflicts between two or more States (international armed 
conflicts) but also when the conflict is occurring on the 
territory of a single State, usually between government 
and dissident forces (internal conflicts). To develop the 
protection measures available to civilian populations 
in armed conflict two protocols were adopted in 1977: 
Protocol II expanding the common Article 3 of the Geneva 
Conventions.

• (Protocol I) relating to the Protection of Victims of 
International Armed Conflicts

• (Protocol II) relating to the Protection of Victims of Non-
International Armed Conflicts

Between the Fourth Geneva Convention, Protocol I and 
Protocol II, there are more than 20 provisions that give 
special protection to children affected by armed conflict.

Under international humanitarian law, both during 
international and internal armed conflicts, children benefit 
from protection on two levels: first, as members of the 
civilian population in general, and second, as a vulnerable 
category deserving specific protection. Article 38 paragraph 
5 of the Geneva Convention IV states that, while protected 

civilians should in principle receive the same treatment 
as aliens in time of peace, children under 15 years are to 
benefit from any preferential treatment accorded to the 
corresponding categories of the native population.

Additionally, in terms of general principles, Article 77 
paragraph 1 of Protocol I states that “children are to be 
the object of special respect and shall be protected against 
any form of indecent assault. The Parties to the conflict are 
to provide them with the care and aid they require.” This 
protection is understood to be applicable for all children, 
without exception, who are victims of international armed 
conflict. Note: the same protection is accorded by Article 4.3 
of Protocol II relating to the Protection of Victims of Non-
International Armed Conflicts.
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